





















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































Intention to Create Legal Relations in English Law
Kunihiro ONISHI
In Japanese law, conventional thinking of formatting a contract is that an
agreement should be reached by offer and acceptance. An offer is an intima-
tion of a willingness to enter into a legally binding contract and an acceptance
of an offer is the expression of assent to the terms of the offer. An accep-
tance also contains a willingness to enter into a legally binding contract.
In this regard, an offer and acceptance must contain a legally binding will-
ingness (KOUKAISHI), but some obligations do not have all legal effects (cf.
obligation naturelle). At the same time, it is very controversial in the way
we understand ‘representation and warranty’ in Japanese law.
On the other hand, English law essentially requires an ‘intention to create
legal relations’. A mere statement of an intention made in the course of con-
versation will not constitute a binding contract. Similarly, an agreement will
not constitute a binding contract unless it is one that can reasonably be re-
garded as having been made in contemplation of legal consequences. This
paper considers : first, how an intention to create legal relation relates to (1)
formation of a contract, (2) long term transactions, (3) vague agreements,
(4) social engagements in which there was no intention to enter into binding
contract ; second, how an intention to create a legal relation is about a fact ;
third, how the test of an intention to create a legal relation is objective ;
fourth, how it has been clearly established that the distinction between a
‘warranty’, which is a term of a contract, and a mere ‘representation’ depends
on whether the parties intended the statement to have contractual effect.
It can be concluded that an intention to create a legal relation relates not
only to the formation of contracts but also to vague agreements, social en-
gagements and other similar situations. The dispute about the intention to
create a legal relation in English law is thought-provoking and worthy of
Ⅰ
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論
説
362
三
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二
further discussion.
Ⅰ
